Introduction
Traditionally, private international law ('PIL') 1 forms an important part within each national legal system -England and Wales would normally have its own PIL rules, and so too would Scotland and France. The existence of multiple sets of national PIL rules which apply in different jurisdictions could generate a level of legal uncertainty which in turn would increase the parties' exposure to litigation risks in disputes with an international element. This would inflate the cross-border litigation costs, reflecting the level of variation with regard to the connecting factors chosen by national policy-makers to ascertain the applicable law and/or allocate jurisdiction. Addressing these issues, in terms of providing private parties with access to remedies, at EU level was important in view of the fact that the EU has promoted crossborder trade and services within the single market which inter alia contributed to the higher mobility of people across different jurisdictions.
In order to facilitate private parties' access to justice in disputes with an international element, the EU has "develop[ed] judicial cooperation in civil matters having cross-border implications" 2 by harmonising PIL rules. 3 A number of EU PIL Regulations 4 adopted at EU level created the foundation of the EU Civil Justice framework which was set to facilitate private parties' effective access to legal remedies in disputes with an international element. 5 The objective has been to minimise the cross-border litigation risks, removing (or, at least, minimising) the barriers to justice (i.e. higher legal uncertainty and higher litigation costs) in disputes with an international element. As a result, the current UK legal landscape in relation to PIL in civil and commercial matters has been largely designed at EU level.
The EU PIL legislative developments have significantly affected the English common law and the legal practice in cross-border disputes before the English courts. 6 It is now well established that, in civil and commercial disputes, "the decision in Owusu v Jackson prevents any consideration of the forum non conveniens principle when the defendant, or one of the defendants, is domiciled in the UK." 7 The impact of the EU PIL family law on English law had been acknowledged by Lady Justice Black, stating that the "recourse to the inherent jurisdiction
[is] through the Brussels IIa jurisdiction provisions not in spite of them." 8 In other words, EU PIL forms an integral and important part of the English legal landscape within which the companies and individuals would have to navigate in order to properly administer their crossborder private law relationships.
The UK decision to leave the EU strongly suggests that the legal landscape in relation to PIL in England and Wales would require a major redesign. A change in the legal landscape in relation to PIL would bring new challenges for UK policy-makers as well as for judges and litigants in cross-border cases before the English and Welsh courts. The UK policy-makers will have to consider how to re-shape the UK PIL regime, whilst EU policy-makers need to assess the impact of the UK decision to leave the European Union on the EU civil justice system, in order to identify how it should be reformed. In the post-Brexit era, there is a need for appropriate arrangements to be made between the UK and EU with a view to creating an effectively functioning regime which serves the interests of businesses and individuals by facilitating private parties' access to remedies in cross-border cases. This appears to be 6 A. Dickinson, 'Back to the future: the UK's EU exit and the conflict of laws ' (2016) acknowledged by the European Commission's Position Paper on Judicial cooperation in civil and commercial matters 9 as well as by the UK Government's Future Partnership Paper.
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Devising an effectively functioning regime in relation to PIL in England and Wales, postBrexit, presupposes a careful analysis of the relationship between the relevant PIL rules (ie be they EU PIL or English PIL rules), parties' strategies and access to remedies. Any fresh legal uncertainty in relation to PIL could impact on the settlement dynamics and parties' strategies, creating incentives for litigants to exploit any post-Brexit driven ambiguity and gain negotiating advantages which could adversely affect their opponent's access to remedies in disputes with an international element.
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There is a need for a theoretical framework which allows for systematic analysis of existing pre-Brexit data and future data (capturing potential and actual Brexit impact) because any change in the UK legal framework might have significant implications for the parties'
access to justice in cross-border cases before the English courts. The assessment of the Brexit impact pre-supposes such a theoretical framework for data analysis which captures the litigation pattern (considering the relationship between the relevant set/s of PIL rules and private parties' strategies) in cross-border family law disputes as well as in civil and commercial law disputes with an international element. This should allow for some comparisons not only between the pre-Brexit and post-Brexit data, but also between data concerning different types of family, civil and commercial disputes.
The aim of this article is to propose a theoretical framework for the relevant data analysis by the EU and UK policy-makers when deciding on any future regime for judicial cooperation.
The proposed framework could be used when comparing existing (ie pre-Brexit data) with newly gathered data with a view to assessing the Brexit impact on the EU/UK policy facilitating access to justice in cross-border cases as well as on the recognition and enforcement of the UK courts' judgments across the EU and the recognition and enforcement of the EU Member States "The UK is clear that international civil judicial cooperation is in the mutual interest of consumers, citizens, families and businesses in the EU and in the UK. With this in mind, we are seeking a close and comprehensive framework of civil judicial cooperation with the EU. That framework would be on a reciprocal basis, which would mirror closely the current EU system and would provide a clear legal basis to support cross-border activities, after the UK's withdrawal."
continue to apply within the UK). A new data is necessary to find out whether and/or how (if at all) the non-application of Brussels Ia will impact on the attractiveness of the English courts.
More importantly, a new data is needed to find out whether (and how) a change in the legal landscape would impact on the settlement dynamics. Even if there is no change in the rate of settlements post-Brexit, it is important to see whether a modification in the legal landscape would impact on the parties' decisions whether/where to issue proceedings as well as on litigants' strategies which could in turn impact on the settlement dynamics (eg the level of settlement discount could become higher/lower). procedural rules as well as revealing whether a rendered judgment will benefit from any bilateral and/or multilateral regime for the recognition and enforcement). Hence, the litigants' strategies, which are devised under the relevant set of applicable PIL rules, do have a major impact on the triangular relationship (jurisdiction -choice of law -access to legal remedies).
27
The proposed theoretical model for data analysis draws on the EUPILLAR project 28 which assessed the effectiveness of the EU PIL framework and identified the weaknesses of the current EU institutional framework by analysing the relationship between the relevant EU PIL rules and private parties' access to remedies in cross-border cases. A strong and original feature of the theoretical model which has been applied in EUPILLAR is that our analysis considers the relationship between the EU PIL rules and the litigants' strategies which in turn will have a bearing on the parties' decision to sue and/or settle as well as on the settlement negotiations and parties' access to remedies in cross-border cases. Central to this analysis is the triangular relationship between the rules allocating jurisdiction and ascertaining the applicable law, on the one hand, and the private parties' ability to obtain a desirable legal remedy (which might require the recognition and enforcement of an English judgement abroad), on the other hand. 29 This theoretical framework allowed us to consider the context in which the PIL rules are set to be applied.
The EUPILLAR data analysis shows that a level of tactical manoeuvring by private parties in disputes with an international element is the most dynamic factor to be considered when identifying the aspects which may impair litigants' effective access to remedies under the current EU PIL rules. The litigants' strategies, which are often devised to exploit the weaknesses of EU PIL regime and/or the deficiencies of national legal system, are the central factor which would affect the expectations of the parties about the outcome (ie raising psychological barriers affecting the suing decision and settlement dynamics) and access to justice under the EU civil justice system (ie raising institutional barriers) exposing the ineffectiveness of the adopted PIL instruments. 30 Due to the specific nature of cross-border disputes, it was particularly important to consider whether/how the weaknesses of the EU In order to construct a theoretical model for data analysis, the author will highlight the relationship between the elements of private parties' access to legal remedies and litigants' strategies in cross-border cases under the current EU PIL framework. The EUPILLAR project 40 shows that the policy objectives (ie certainty and predictability as prerequisites to facilitating parties' access to justice) which are reflected in the EU PIL rules are only achievable if the institutional framework is effectively functioning. There are several important factors which should be considered with a view to identifying the aspects that could impair private parties' access to remedies, shaping the triangular relationship (See Figure 1 , jurisdiction -choice of law -remedy). In particular, there are two major elements of "the right to an effective remedy" 41 which should be considered in cross-border cases.
First, it is important to outline that the private parties' entitlement to legal remedies would be dependent on laws which should be applied by the judges to determine the rights and obligations of the parties in cross-border cases. In this context, the author relies on the EUPILLAR empirical data which is used to determine how effectively the parties' entitlement to remedies could be ascertained under Rome I and II. Hence, the aspects which impact on the parties' decisions whether to embark on a dispute about the applicable law under the current EU PIL should be considered. On this basis, the author will consider what type of new empirical data will be required with a view to assessing the impact of Brexit on private parties' access to justice in cross-border cases.
Secondly, the litigants' access to legal remedies may be subject to various sets of procedural provisions which may be applicable depending on the place where the parties litigate. This means that the applicable procedural rules may be dependent on establishing jurisdiction before an appropriate Member State court. 42 In order to factor these developments in, the proposed theoretical model considers the relationship between the disputes about the jurisdiction of the court seised and the parties' access to remedies in cross-border cases. A review of the reported cases under the current EU PIL framework appears to demonstrate that 40 Beaumont et al, supra n 11. 41 Art 47(1) and (2) the jurisdictional challenges are quite common in cross-border disputes before the English courts. 43 An analysis of the behaviour of the claimant helpfully identifies the factors which impact on his decision to issue proceedings in this country and seek his desired remedy from the English courts. Equally important for the author is to identify the factors which impact on the defendant's decision to challenge jurisdiction of the English courts.
Figure 1
The EUPILLAR empirical data helpfully indicates how effectively jurisdiction may be established under Brussels Ia and IIa as well as whether the rendered judgment will be recognised and enforced abroad. Both aspects are cumulatively important pre-conditions for private parties' access to legal remedies in cross-border cases which might impact on the forum selection process. This framework for data analysis should allow for the collection of some new and relevant data which should indicate how the legal landscape in relation to PIL should be designed post-Brexit. In theory, any change in the legal landscape in relation to PIL -in so far as it shapes the litigants' strategies -may have significant implications for the parties' access to legal remedies in cross-border cases. Therefore, this theoretical framework, whilst modelled on the EUPILLAR paradigm for data analysis, could be used for the relevant data analyses which are necessary to assess the impact of Brexit on the resolution of cross-border disputes in 43 Beaumont, Danov, Trimmings and Yüksel, supra n 35.
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England and Wales. Indeed, as already noted above, a new and relevant empirical data will be needed to measure the impact of Brexit on parties' strategies in this context.
More importantly, devising an effectively functioning PIL framework also presupposes that the policy-makers set out clear objectives which could reasonably be pursued through the adoption of relevant PIL provisions. To this end, it is important to identify the policy options which would be relevant, and could be effectively and efficiently 44 pursued through PIL instruments. It is also important to agree upon the objectives which are to be pursued by the PIL regime. Mills has recently noted that "the primary motivation for the EU in pursuing multilateral harmonization of private international law is likely to be the potential for economic benefits to the EU itself from increased efficiency in global cross-border activity." 45 Although this could hardly be a directly and fully achievable objective through any PIL instrument, one could see an indirect link between an appropriately designed global legal landscape (which allows the parties to obtain effective legal remedies) and the need to reduce the cross-border litigation risks (which may have an impact on the costs for doing business across borders). But, significant economic benefits could hardly be a realistic objective which could be pursued by using PIL instruments (even global PIL instruments).
Nonetheless, facilitating litigants' access to justice by providing private parties with legal certainty about how their rights and obligations would be ascertained in cross-border disputes could well be a direct objective which could reasonably be pursued through PIL. A support for the proposed theory could be derived from the EUPILLAR project which demonstrates that the parties' decisions where/whether to bring their cross-border claims is preceded by a careful cost-remedy analysis, 46 factoring in the cross-border litigation risks. That said, the EUPILLAR project also shows that specifying a relevant policy objective (eg allowing parties to obtain an effective remedy in cross-border cases) does not necessarily mean that this objective would be fully achieved (or even be fully achievable), if the adopted PIL framework is not effectively functioning. In other words, the means through which the agreed objectives are to be pursued need to be carefully considered by the EU/UK policy-makers. The author proposes a purposive and pragmatic approach which allows for designing a legal landscape in relation to PIL that 44 aligns the policy-makers' objective to facilitate effective access to justice with the litigants' objective to achieve a result in cross-border cases.
The proposed approach is in line with the different initiatives for harmonisation of PIL through regulations and/or conventions which appear to be aiming to facilitate private parties' effective access to remedies in cross-border cases. 47 This is clearly reflected in the relevant EU legislative instruments, 48 but more importantly in the objectives of the newly proposed text of the Global Judgments Convention. 49 The Report of the Working Group on the Hague
Conference Global Judgments Project specifies that the proposed conventions aims to "enhance access to justice through the recognition and enforcement of judgments given by courts which the parties could reasonably have expected to determine their rights and obligations in the circumstances of the particular case." 50
Entitlement to a Legal Remedy: Applicable Law and Cost-Benefit Analysis
It is well established that, in domestic cases, the parties' decision to issue legal proceedings is preceded by a careful analysis which compares the value of the remedies (ie desired result) that a claimant would be entitled to pursue (and the probability to achieve the result 51 ), on the one hand, and the litigation expenses he would have to meet, on the other hand. 52 In cross-border cases, there would be an added layer of complexity because there would potentially be, at least, two legal regimes (ie sets of substantive laws) which may be relevant when determining the rights and obligations of the parties. This means that the parties' entitlement to legal remedies would have to be ascertained under the applicable law identified through the application of the relevant PIL rules which, along with the relevant institutional framework in place, would shape the parties' strategies.
Any legal uncertainty/ambiguity about the applicable law and/or the way the PIL rules should be interpreted could generate a level of delay which would impact on the parties' remedy-cost balancing exercise. In particular, a level of legal uncertainty about the applicable law could result in a dispute between the parties on this issue. Any prolonged dispute, on such a preliminary issue as the applicable law is, would raise the litigation costs and adversely affect the parties' expectations about the outcome of the dispute. In other words, the litigation costs might be higher in a cross-border case because, assuming that everything else is equal as in a domestic case (and assuming the jurisdiction of the national court is not challenged 53 ), the parties may disagree about the law which should apply to the merits of their dispute. Therefore, ascertaining the rights and obligations of the parties (being a difficult enough undertaking in domestic disputes) could be a very complex task in cross-border cases where the litigants disagree about the applicable law and/or its content.
Although the EUPILLAR project 54 shows that the disputes about the applicable law are far less common than the jurisdictional battles before the English courts in cross-border cases, 55 a careful analysis of the collected data shows that the higher the value of the legal remedy to which a party is entitled to recover under the applicable set of laws, the more likely the party is to issue proceedings. 56 There is a strong case that, due to the fact that the parties' entitlement to legal remedies depends on the law which is applicable to the merits of the cross-border disputes, any ambiguity/uncertainty with regard to the relevant PIL rules would impact on parties' behaviour in such cases. One way for the parties to minimise the level of legal uncertainty with regard to the applicable law which is to be used to ascertain the parties' rights and obligations is to include a choice-of-law clause as part of their contract. This appears to explain why choice-of-law clauses (and indeed choice-of-court agreements 57 ) form part of the terms of many cross-border transactions nowadays. However, the EUPILLAR data suggest that the litigation costs of several millions will be less of a factor in high value claims (ie over 100 million). 64 In such cases, the defendant might well gain a negotiating advantage by exploiting any ambiguity of PIL, in order to adversely affect the claimant's expectations about the outcome of the case.
Therefore, it can be suggested that, once the parties have considered the value of the legal remedies and the impact which the applicable law would make to the outcome of their case, they will decide on their respective strategies with regard to the choice-of-law issues. A significant difference between the outcomes under the applicable substantive laws which would be relevant for the parties' case would increase the likelihood for them to argue about the various aspects of governing law. Considering the strategic behaviour of the parties in crossborder disputes, there is a strong case that a new data is needed to consider the Brexit impact on the parties' strategies and settlement/ADR negotiations. This deduction may be strengthened after considering the relevant case law under the current EU PIL framework.
There appear to be some governance aspects which due to the strategic nature of the parties' behaviour 65 may need to be addressed on both side of the English Channel in the post- Although the value of the claim did not appear to be very high in Homawoo, the defendant -being an insurance company would have been exposed to a number of similar claims. This could explain the time and money which the defendant spent to argue this issue before the English court and CJEU. Indeed, there is a strong support for the argument that the parties' decisions whether to embark on a dispute about the applicable law are strategically driven. As one interview respondent noted "the parties would only invest time and resources to argue the applicable law, if it would make a material difference to the resolution of the dispute." 70 This deduction could be strengthened by an analysis of the relevant case law which indicates that the parties and their lawyers will often consider the available remedies under the different substantive laws which are potentially relevant as being applicable to the merits of the litigants' cross-border dispute.
The disputes between the parties on PIL issues would be particularly common in cases where the PIL rules and/or the relevant institutional framework are not effectively functioning. It is difficult to see why the FAA76 was considered applicable in the first place, if the accident occurred in Egypt. Although, the language of the judgments (as outlined above)
clearly shows that Lady Justice Arden was not entirely sure what the correct interpretation is, her Ladyship refused to exercise a discretion and make a reference to the CJEU by submitting that this procedure would "involve a considerable delay" 86 There is no doubt that suing in England was important for the claimant to obtain an effective legal remedy. The outcome appears to be fair and just in protecting the weaker party who was dependant on the deceased, That said, the interpretation of PIL rules seems to fly in the face of Rome II which strongly suggests that the direct damage occurred in Egypt, and -as a result -Egyptian law should have been applied to determine the remedies which the claimant would be entitled to recover.
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A case for an institutional reform may be strengthened by noting that, despite the EU policy-makers' objective to enhance the legal certainty with regard to the applicable law - "The answer to the [question which law governs the merits of the dispute] is said to be of importance because the contract has now terminated and, if German law governs the contract, GEW will have to pay an indemnity assessed as a proportion of the average contractual turnover while the contract lasted, whereas no such indemnity is said to be payable if the contract is governed by English law."
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In other words, the claimant in Print Concept would have only been entitled to a remedy, if German law had been applicable. On the contrary, if English law had to be applied, the claimant not only would be entitled to no remedy, but also would have to pay the defendant's litigation costs in line with the cost-shifting rules in England and Wales. This meant that the difference between the substantive outcomes under German law and, respectively, English law was so stark that the parties would be prepared to exploit any ambiguity in the PIL framework with a view to winning the dispute about the applicable law because a decision on the PIL issue would have pre-determined the outcome of the whole cross-border case.
The deduction that the parties' entitlement to a remedy, which is to be ascertained by the governing law, is a central issue that shapes the parties' strategies could be further sustained by an analysis of the claimants' tactics in cross-border matrimonial disputes before the English courts. In the S v S 91 case, the wife -being the financially weaker party -was determined to issue proceeding in London where the English judges normally apply English law. This would have ensured a higher level of compensation for her, on this occasion. On the contrary, the husband was strongly-minded to contest the jurisdiction of the English courts and sue in France. The need for more flexibility for the judges to dispense justice when determining the rights and obligations of the parties in cross-border cases is yet another point which must be considered in the course of the post-Brexit review of the PIL framework. Giving national judges more flexibility when ascertaining the applicable law in appropriate cross-border disputes might be worth considering in this context. Gathering some relevant empirical data could help the UK policy-makers decide how to shape the post-Brexit legal landscape in relation to PIL. In other words, if the English courts are a venue of choice for the financially weaker parties, then they would not be the preferred adjudicators for their opponents which means that some other courts would be more preferable for the financially stronger parties. This may well explain the rationale behind the heavily contested jurisdictional battles in cross-border matrimonial disputes in England and Wales. One might go a step further and submit that proceedings before an effective and efficient national court will increase the defendant's exposure to damages.
The pre-Brexit data indicates that, once a party to a cross-border relationship has decided that he would be entitled to a legal remedy, the probability to access the desired remedy would be the most important consideration impacting on the claimant's decision where to sue in crossborder cases. In the latter context, the applicable set/s of procedural and evidential rules, which may vary -reflecting the different legal traditions across the EU, could be the most important variable to be considered as part of the forum selection process. impact on the outcome of the case 102 which may explain why well advised claimants might be highly selective when deciding where to bring their cross-border claims.
There is a strong case that a higher value of the remedies -which a party is entitled to recover -will increase the likelihood for such a party to issue proceedings before an effective and efficient national court, in order to access his desired legal remedy within a reasonable time. 103 Given the cross-border nature of the business activities, claimants with high value claims and deep pockets (or ready access to finance which may be provided by one of the various litigation funders) may often have a choice where to issue the proceedings, considering the relevant applicable procedural laws and the overall effectiveness and efficiency of the particular judicial system. 104 As a result, some EU jurisdictions appear to be continuously attracting more complex cross-border cases than others. This has had an impact on the ability of the lawyers in these jurisdictions to appropriately handle cross-border cases.
The English judges, barristers and solicitors have a renowned reputation for dealing with difficult cross-border disputes, applying the different EU PIL instruments. England and Wales has gradually established itself as a venue of choice for claimants with high value cross-border disputes. 105 The link between the place of litigation and private parties' access to remedies might be even more of a factor in cases involving non-EU parties. The point was put forward in a recent jurisdictional battle, which involved multiple claimants from Zambia, whose access to legal remedies was dependant on establishing jurisdiction in England. In this case, Mr Justice Coulson 106 had no doubt that having the dispute heard and determined in England was central to claimants' access to remedies. The High Court judge's view was reiterated by the Court of Appeal, with Lord Justice Simon holding: "There must come a time when access to justice in this type of case will not be achieved by exporting cases, but by the availability of local lawyers, experts, and sufficient funding to enable the cases to be tried locally."
The fact that parties with strong (or relatively strong) claims may be willing to issue proceedings in jurisdictions where judges could effectively and efficiently hear and determine their cross-border dispute would impact on the tactics/behaviour of their opponents. In particular, the parties against whom a strong (or relatively strong) claim is to be issued might have incentives to seise a national court which is less than effective and efficient in handling cross-border disputes, challenging the jurisdiction of the court seised by the other party and hoping to adversely affect his expectations about the outcome of the case. Therefore, a level of tactical manoeuvring may be displayed by the opponents of the parties with strong (and relatively strong) claims.
Whilst the issues concerning the parties' strategic behaviour in cross-border matrimonial disputes were already highlighted above, it should be noted that the picture is not very different in civil and commercial disputes before the English courts. It appears that the parties have disputed the competence of the English court to hear and determine their disputes in over 80%
of the cases in EUPILLAR datasets. 107 Particularly difficult issues may arise in high-value disputes, involving sophisticated parties because a defendant faced with a high value claim would typically be less prone to economise on litigation costs, exploiting any uncertainty in the interpretation of the PIL with a view to gaining a negotiating advantage. 108 Due to the increasingly complex nature of the cross-border business activities (or relationships between individuals), there could be a level of ambiguity as to how the jurisdictional rules of Brussels Ia (or Brussels IIa) would be interpreted. 109 The knowledge of legal advisers combined with the higher level of complexity which characterises the disputes with an international element may allow the parties to devise litigation strategies which exploit the ambiguities and/or the weaknesses of the PIL rules. 110 Indeed, the stronger the claim and greater its value for the claimant, the higher the incentives for the defendant to challenge the jurisdiction with a view to deflating the claimants' expectations about the outcome of the dispute which could have an impact on his access to legal remedies.
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EUPILLAR did not merely detect the fact that many of the cross-border cases (as well as the domestic cases) settle in England and Wales, but went further in trying to identify certain aspects of the PIL framework which could be exploited by the parties to impact on their opponents' expectations about the outcome of the dispute. It seems that the various jurisdictional challenges, which may or may not involve parallel proceedings elsewhere, appear to be playing an important role in this context. There is a case that, even if a jurisdictional challenge was wholly or partially unsuccessful, this may cause a level of delay which might make the claimant more willing to make a compromise and settle, in order to put the dispute behind him. 112 More importantly, a successful jurisdictional challenge might significantly impact on the willingness of the claimant to continue litigating elsewhere. This means that they could give up on a claim or settle by agreeing on a significant discount. This is an important aspect which needs to be considered when assessing the Brexit impact on the parties' access to justice because the EUPILLAR civil and commercial dataset indicates that the defendants' jurisdictional challenges were wholly or partly successful in over 30% of the relevant cases under the EU PIL framework.
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Therefore, the EUPILLAR data appears to demonstrate how strategic litigants could exploit the ambiguity of the current EU PIL framework and the deficiencies of some of the EU Member States' judicial systems in order to adversely affect their opponents' access to legal remedies in cross-border cases. 114 On this basis, one hypothesis may be that any fresh legal uncertainty arising out of the UK decision to leave the EU could be exploited by private parties in cross-border cases. Although the EU PIL framework is not without its weaknesses, 115 it is now well established that one of the main successes of the EU PIL framework is that it has facilitated the recognition and enforcement of foreign judgments 116 by relying "on the principle of mutual trust".
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One potential consequence of Brexit would be non-application of Brussels Ia and IIa in the UK which might mean that there would be a higher level of legal uncertainty about the enforceability of an English judgment in the EU Member States. This might depreciate the value of the English and Welsh courts' judgments which may not be circulating freely across the EU post-Brexit. This could in turn impact on the litigants' decisions whether to sue in England. New empirical data is much needed to test all these hypotheses, considering how a change in the legal landscape in relation to PIL (and potential/actual non-application of Brussels I and/or II) would impact on the attractiveness of the English courts and the relevant settlement dynamics. 113 Beaumont, Danov, Trimmings and Yüksel, supra n 35. 114 Danov and Bariatti, supra n 11; Danov and Beaumont, supra n 11. 115 Beaumont et al, supra n 11. 116 Ibid. 
Governance Aspects: The legal landscape in relation to PIL and Brexit

Implications
The EU experience shows that effective and efficient adjudication service providers are highly likely to benefit from a process of adjudicatory competition which may be promoted by a level of enhanced judicial cooperation. London has clearly specialised in providing cross-border legal services. 118 That said, the UK decision to leave the EU might be seen as an example demonstrating that any system for judicial cooperation could be susceptible to political risks.
This signifies that the questions about various governance aspects of cross-border litigation and optimal policy-options must be addressed head-on by the policy-makers. 119 The issues which need to be considered, as part of this process, could be identified by examining the preBrexit data which should be used as a foundation for any analysis of the future post-Brexit data.
The EUPILLAR project 120 shows that any deficiencies in the functioning of certain national judicial systems could have negative spill-over effects through the agreed mechanism for judicial co-operation among different legal systems in cross-border cases. For example, the EU PIL framework may be less than effective if the judges in some EU Member States have insufficient experience in applying EU PIL in so far as any judgment misapplying EU PIL rules may be circulating freely across the EU. Similarly, private parties' access to remedies may be impaired by the various deficiencies in the way the national judicial systems are functioning in the EU Member States, 121 where the problems are being caused by the excessive delay of the courts to decide on jurisdiction.
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In other words, a major finding of the EUPILLAR project is that a level of judicial cooperation without an effectively functioning institutional framework in place means that any deficiencies in the functioning of a particular national judicial system may be exported (through a PIL instrument based on the principle of mutual trust), impairing (rather than facilitating) private parties' access to remedies in cross-border cases. The court-first-seised rule may create incentives for parties to issue first before courts which are less than efficient in progressing the dispute to a final judgment. 123 that it might take more than 5 years for the court-first-seised to render a judgment.
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A real issues is that, even if it is clear that one of the parties is engaging in abusive litigation tactics, the domestic procedural tools (eg anti-suit injunctions) set to defeat such strategies would not be available. This would be so despite the silence of the EU PIL Regulations on this issue (ie the unavailability of any EU PIL measure specifically designated to defeat abusive litigation tactics) and the principle of national procedural autonomy which could have been interpreted as allowing national judges to rely upon their domestic procedural devices, avoiding abusive litigation tactics and facilitating access to justice. In other words, an unintended consequence of the current EU PIL framework is that (whilst promoting a level of adjudication competition through the court-first-seised rule) it reduces the regulatory competition for domestic procedural devices which are set to defeat abusive litigation tactics.
In so far as the principle of mutual trust may be used to neutralise various domestic mechanisms Therefore, it is as important as ever for the UK to consider whether it should remain an important part of the EU PIL framework, if it has no say (or less of a say) on how the EU PIL institutional framework should be reformed with a view to facilitating private parties' access to remedies in cross-border cases. One the one hand, the EU experience demonstrates that the harmonisation of EU PIL brings some advantages in terms of a higher level of co-ordination of judicial proceedings and a greater degree of certainty for enforcement of foreign judgments.
On the other hand, there are real issues concerning the administration of justice in cross-border disputes with an international element within the EU which must be addressed head-on by EU/UK policy-makers. There is a strong case that the effectiveness of the EU PIL framework could be adversely affected by the inability of the EU Member States to agree upon a wellfunctioning institutional architecture which addresses the deficiencies of some national judicial systems.
It is a significant issue that the adopted PIL instruments may often be a result of a compromise achieved at EU level. 132 The stakes for some of the EU Member States, when it comes to negotiations of PIL instruments, could be high -because, due to the level of diversity in the EU, any change in the EU PIL regime could result in higher implementation costs in some jurisdictions. immune from the political risks which may result from the inability of the EU Member States to agree upon the approval of certain mechanisms and/or rules. All these issues might re-appear in the course of the Brexit negotiations.
The difficulties may be exacerbated, if the problems are not clearly identified by UK/EU policy-makers. The UK decision to leave the EU will have important implications in the area of PIL, adversely affecting private parties' access to remedies in cross-border cases in the UK and EU. In particular, the UK could potentially lose its access to the most developed system for judicial cooperation which has been developed under the auspices of the European Union "58. If there is to be a marginal loss in terms of the European passporting rules for English judgments, the corresponding gains may be seen -in enforcement of judgments -in terms of more effective measures for English[…] enforcement. 59. In terms of jurisdiction, there will be pure gain: in wider and better rules of English jurisdiction, to say nothing of anti-suit injunctions in those cases in which it is necessary to put the stick about. Dispute-resolution agreements are being drafted and refined to meet the challenge of what may lie ahead; and the rules which apply to the merits will be practically the same as before. 60. If that is correct, it will be seen that though secession from the European Union may, and probably will, have unpredictable consequences for the broad economy, and for public law, a radical reform of the effective rules of private international law is not on the cards. […]" 135 The problem is that such submissions/assumptions may not be quite precise because, even if Rome I and II were incorporated into English law post-Brexit, the choice-of-law rules will only indicate which law would apply to the merits. If English law were to apply, then the Draft European Union (Withdrawal) Bill 136 indicates that this might not be the same as it is now (after all, EU law forms part of English law at present, but it appears this will gradually change 137 ). The point was put forward by Lord Thomas when giving evidence to the UK Parliament's EU Justice Sub-Committee. 138 In particular, his Lordship appeared to suggest that, bearing in mind the evolving nature of EU law, it is to be carefully assessed how any potential variation between the UK Supreme Court jurisprudence and the CJEU jurisprudence would impact on the parties' willingness to choose English law. 139 The problems could be exacerbated by the fact that Section 6(2) of the Draft European Union (Withdrawal) Bill states that "A court or tribunal need not have regard to anything done on or after exit day by the European Court,
another EU entity or the EU but may do so if it considers it appropriate to do so." 140 Indeed, Brexit might have an impact on the attractiveness of London as a venue of choice in some EU law related disputes. 141 The most obvious example is the follow-on cross-border EU competition law claims for damages which are normally preceded by a decision of the European Commission establishing an EU competition law infringement. 142 But, with respect, all these views appear to be underestimating the scale of the problem for a significant number of businesses and individuals who seem to be making a recourse to the English courts when seeking legal remedies in cross-border cases. 149 In particular, Brexit may bring some fresh legal uncertainty because any change in the legal landscape may generate a level of ambiguity with regard to issues of jurisdiction, choice-of-law, recognition and enforcement of foreign judgments and, more importantly, rights and obligation of the parties in cross-border cases.
Post-Brexit some litigants may adjust their strategies to reflect any such fresh legal uncertainty which would inflate cross-border litigation risks and costs. Both issues of jurisdiction and applicable substantive law/s may be subject to heated debates (ie higher level of uncertainty and costs) in the post-Brexit era which could impair private parties' access to justice in cross-border cases. In particular, the individuals and businesses that were reliant on cross-border adjudication services offered by English courts and law firms may have to cope with higher litigation risks which may adversely affect the cross-border economic activities within the EU, increasing the costs for businesses that are active in different Member States. It is a relatively safe assumption that the higher costs will be passed onto the end consumers (adversely affecting consumers' welfare across the EU). Therefore, without an appropriate level of cooperation between the UK and EU policymakers, there would inevitably be major implications of Brexit for the administration of justice in cross-border cases in the UK and EU. Indeed, if the existing data 150 overwhelmingly suggests that London is one of the leading litigation centres in the EU, then the UK withdrawal from the EU PIL framework will have a significant impact on the private parties' access to legal remedies in cross-border cases within the EU. In particular, a level of delay and higher litigation costs may have an adverse effect on one of the parties' (or even on both parties') willingness to initiate legal proceedings or continue with the process of litigation.
Setting the Post-Brexit Research Agenda in PIL
The access to justice in cross-border cases is becoming a real issue, which policy-makers across the Globe would need to address head-on. The need for an enhanced co-operation between UK/EU policy-makers, who should work together to set up the institutional framework in relation to PIL, could be strengthened by pointing out the increasing complexity of the disputes arising out of business relationships with an international element. An example illustrating this is a recent jurisdictional dispute in a case involving environmental pollution in Africa. In this case, the corporate structure of the Shell Group of companies had to be considered with a view to determining whether the English courts should assume jurisdiction. As a part of the factfinding process, it was noted that "[w]ithin the corporate family of Shell companies, there are 1367 different companies which are located in 101 different countries." 151 Indeed, there appear to be some very complex issues concerning the administration of justice in relation to crossborder business activities, which raise issues about the liability of multinational groups of companies in cases where a mass harm has been caused across the EU (or across the Globe).
PIL rules which provide for an appropriate level of judicial cooperation between diverse national legal systems would be central to the creation of an effectively functioning PIL regime that facilitates access to justice in cross-border cases. The territorial competence of national policy-makers' regulatory powers makes it increasingly difficult for them to create a legal landscape for cross-border cases which would have pan-European and/or global implications.
There is a case for the policy-makers to act and agree upon a new model of judicial cooperation to apply between the EU and UK in a post-Brexit era. 152 This poses the question: What is an appropriate (and/or) optimal level of judicial cooperation which the EU/UK policy-makers should aim to achieve post-Brexit?
The real issue for the UK policy-makers is how to facilitate private parties' effective access to remedies in cross-border cases in the post-Brexit era, whilst leaving the most advanced system for a regional judicial co-operation and deciding on any alternative arrangements which should be made with the EU in relation to PIL. There could be an adverse impact on access to justice in cross-border cases before the English courts. The relevant issues should be clearly identified by analysing newly gathered empirical data. As part of this process, the PIL scholars should carefully consider how a change in the legal landscape will impact on the triangular relationship between the rules of jurisdiction and choice-of-law (ie PIL rules shaping litigants' strategies) and the parties' access to their desired legal remedies in crossborder cases (including the possibility to have the rendered judgment recognised and enforced abroad which might potentially impact on the forum selection process). In this context, the policy-makers should consider what lessons could be learnt from their experience with the EU PIL framework (i.e. the most advanced regional framework for judicial co-operation). Once the issues (impeding private parties' effective access to legal remedies in the postBrexit era) have been identified, it will be possible to take an informed view about the optimal policy option/s which should be pursued in developing the legal landscape in relation to PIL.
The EU experience has shown that setting up an effectively functioning PIL framework presupposes an appropriate institutional architecture which allows national judges, whilst dealing with any abusive litigation tactics, to swiftly establish jurisdiction and ascertain applicable law in cross-border cases. In order for the policy-makers to take an informed view on how the post-Brexit legal landscape in relation to PIL should be designed, they must consider how a change in the legal landscape would shape the litigants' strategies, assessing the effect it has on ADR/settlement negotiations (and private parties' access to remedies). This should allow the EU/UK policy-makers to appropriately shape the EU/UK legal landscape in relation to PIL post-Brexit, whilst taking a lead in developing the global landscape.
